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Synopsis of  Solicitor's Opinion 

Re: 

Fishing rights of Alaskan Indians. 
Held: 
1. Aboriginal occupancy of particular areas of water or submerged land creates legal 
rights which, unless they have been extinguished, the Department is bound to recognize. 
2. Such rights were not extinguished by Russian sovereignty or action taken thereunder. 

3. Such rights have not been extinguished by the sovereignty of the United States or by 
any treaty, act of Congress, or administrative action thereunder. 

4. With respect to areas which may be shown to have been subject to aboriginal 
occupancy, regulations permitting control by non-Indians would be unauthorized and 
illegal. 

The Honorable,  
The Secretary of the Interior. 
MY DEAR MR. SECRETARY: 

    My opinion has been invited on the question: 

    "Whether Indians of Alaska have any fishing rights which are violated by control of 
particular trap sites by. non-Indians under departmental regulations, and whether such 
rights require or justify the closing down of certain trap sites or the allocation of trap sites 
to Indian groups or other remedial action by the Secretary of the Interior." 
    I am of the opinion that this question must be answered in the affirmative. The nature 
and the extent of the right so affirmed are delineated more precisely by the materials to 
which we must turn in order to determine the validity of this right. 
    The principles governing the recognition of aboriginal occupancy rights are clearly set 
forth in the opinion of the Supreme Court recently delivered in the Walapai case (The 
United States of America, as Guardian of the Indians of the Tribe of Hualpai in the State 
of Arizona v. Santa Fe Pacific Railroad Company, decided December 8, 1941). In this 
opinion the Supreme Court made it clear (a) that aboriginal occupancy establishes rights 
of possession; (b) that this policy extends to "land under the prior sovereignty of the 
various European nations"; (c) that a tribal right of occupancy need not be based upon a 
treaty, statute, or other formal Government action; and (d) that extinguishment of tribal 
occupancy rights may not be inferred from general legislation that does not refer 



specifically to Indian rights or from administrative action taken under such legislation, 
even though such administrative action may in fact interfere with the full enjoyment of 
such possessory rights. Each of these principles is relevant to the claimed Indian 
occupancy rights in Alaskan waters and submerged land. 

    Under the foregoing principles, the first, question that arises is whether the use of 
waters or submerged lands by Alaskan natives was of such a character that it can be 
considered a continuous occupancy, in the same sense that use of uplands by an Indian 
tribe for agriculture, hunting, or seed-gathering, to the exclusion of other tribes, is 
considered as occupancy in the Walapai case and numerous other cases therein cited. 

    Without attempting at this time to mark out the locality and extent of particular Indian 
claims, we may note that available information shows that the Indians clearly recognized, 
inter se, private and exclusive rights to take fish in designated waters. A memorandum 
submitted by Mr. Paul W. Gordon, then Director of Education for Alaska, approved by 
the Commissioner of Indian Affairs on June 3, 1934, describes the Indian concept of 
fishing rights in the following terms: 

    "But perhaps even more important, since their life was based largely on the salmon 
catch, the natives of southeastern Alaska had a well defined recognition of the rights of 
individuals ,and families to the use of certain streams, channels and ocean areas for fish 
taking. These locations were honored just as faithfully as if the sites were patented and 
recorded with a clerk of records. This system may be seen still operating on the 
Kuskokwim where without recourse to written records but 
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with great fidelity to the dictates of custom, enforced by unwritten community decrees 
fish net locations are considered as belonging to a certain person, subject to disposal by 
deed or testament." 

    Although the natives of Alaska did not enter into formal treaties with the United States, 
such treaties are not essential to the maintenance of rights based upon aboriginal 
occupancy. As the Supreme Court said in United States v. Winans, 198 U.S. 371 (1905), 
"the treaty was not a grant of rights to the Indians, but a grant of rights from them-a 
reservation of those not granted." (At p. 381). Thus, unless the rights which natives 
enjoyed from time immemorial in waters and submerged lands of Alaska have been 
modified under Russian or American sovereignty, it must be held that the aboriginal 
rights of the Indians continue in effect. Such was the advice given by the Attorney 
General in 1, Op. Atty. Gen. 465 (1821): 
    "* * * The practical admission of the European conquerors of this country renders it 



unnecessary for us to speculate on the extent of that right which they might have asserted 
from conquest and from the migratory habits and hunter state of its aboriginal occupants. 
(See the authorities cited in Fletcher and Peck, 6 Cranch. 121.) The conquerors have 
never claimed more than the exclusive right of purchase from the Indians, and the right of 
succession to a tribe which shall have removed voluntarily, or become extinguished by 
death. So long as a tribe exists and remains in possession of its lands, its title and 
possession are sovereign and exclusive; and there exists no authority to enter upon their 
lands, for any purpose whatever, without their consent. * * * Although the Indian title 
continues only during their possession, yet that possession has been always held sacred, 
and can never be disturbed but by their consent. They do not hold under the States, nor 
under the United States; their title is original, sovereign, and exclusive." (At pp. 466-
467.) 
    The foregoing views have been confirmed by a long series of cases.1 
    We must consider, therefore, in the second place, whether Russian sovereignty or any 
action taken thereunder extinguished the original possessory rights of the Indians in 
Alaskan waters and submerged lands. That Russian sovereignty had no such effect is 
clear from the fact that Russia, with other European nations, accepted the principles of 
international law recognizing prior possessory rights in conquered or discovered 
territory.2 There is no record of any attempt by the Russian Government to abolish Indian 
fishing rights. In fact, meager historical evidence that is available indicates that the 
Russians recognized Indian fishing rights and encouraged the exercise thereof. Thus, the 
second chapter of the Russian American Company, issued on September 4, 1821, 
contains the following provisions: 

    "Sec. 42. The peoples inhabiting places governed by the company are: Islander, 
Kuriles, Aleutians and others and also the tribes living along the coast of America, such 
as Kenais, Chugach, and others. 
    "Sec. 43. These peoples are considered by the government equally with all other 
Russian subjects. They constitute a separate estate while they are living in the Colonies 
and through excellent merit or other occasions do not pass into a different estate. 

    "Sec. 44. In this standing of Russian subjects they are subject to obedience, to general 
state law, and have their protection. 

    "Sec. 50. Everything acquired by an Islander either through his own labor or inherited 
or purchased or bartered is his inalienable property and anybody attempting to take it 
away from him or to cause him personal insult will be prosecuted to the full extent of the 
law. 

    "Sec. 56. The Islanders not in the service of the Company may, for their own and their 
families' food, fish along the shores which they inhabit, but not to absent themselves to 
the neighboring shores without special permission from the Company * * *. 

    "Sec. 57. The Company * * * shall not extend their searches * * * to the interior of 
those Countries * * * and shall by no means meddle with oppression of the inhabitants, 
living along those coasts; and in case the Company should think it for their interest, to 



establish factories in some places of the American Continent in order to secure their com- 

___________  
  1 Johnson v. McIntosh, 8 Wheat. 543 (1823); Worchester v. Georgia, 6 Pet. 515 (1832); 
Choteau v. Molony, 16 How. 203 (1853); Holden v. Joy, 17 Wall. 211 (1872); Buttz v. 
Northern Pacific Railroad, 119 U.S. 55 ((1886); United States v. Shoshone Tribe, 304 
U.S. 111 (1938). 
  2See Wharton, A Treatise on the Conflict of Laws or Private International Law, 3d ed.. 
1905, vol. 1, sec. 9; Wheaton, Elements of International Law, 5th ed., by Phillipson 
(1916); pp. 66-68; Alaska Boundary Tribunal, Appendix, vol. 11. p. 23; Wall v. 
Williamson, 8 Ala. 48, 51 (1845). And see other authorities cited in Cohen, Handbook of 
Federal Indian Law, Chap. 7, sec. 2, and Chap. 15, secs. 4 and 9.    
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merce, they may do so after having acquired the consent of the Natives and shall do every 
thing in their power to maintain their arrangements and avoid everything that might 
create the suspicion or thought as if they intended to deprive them of their independence. 

    "Sec. 58. The Company is prohibited to demand gifts, dues, tribute or any such 
sacrifices from these people, equally during the time of peace * * *." 3 

    Since it appears that whatever possessory rights Alaskan Indians enjoyed in waters or 
submerged land were not impaired under Russian rule, it becomes necessary to consider 
whether the fact of American sovereignty, or any action taken thereunder, effected an 
extinguishment or impairment of the rights. An examination of the authorities compels 
the conclusion that no such extinguishment or impairment has been effected and that the 
law of the United States has not paid less respect to Indian property rights than did the 
law of Russia. 
    In the first place, it must be recognized that the mere fact that the common law does 
not recognize several rights of fishery in ocean waters or rights in land below the high 
water mark does not mean that such rights were abolished by the extension of American 
sovereignty over the waters in question. It is well settled that Indian legal relations, 
established by tribal laws or customs antedating American sovereignty, are unaffected by 
the common law. As was well said in Ex parte Tiger, 2 Ind.  T. 41, 47. S.W. 304, (1898): 

"* * * If the Creek Nation derived its system of jurisprudence through the common law, 
there would be much plausibility in this reasoning. But they are strangers to the common 
law. They derive their jurisprudence from an entirely different source, and they are as 
unfamiliar with common-law terms and definitions as they are with Sanskrit or Hebrew." 



(At p. 305) 
The proposition that, in the absence of express Federal legislation to the contrary, Indian 
property rights are to be defined in terms of tribal law rather than on the basis of the 
common law, finds square support in the holding in Delaware Indians v. Cherokee 
Nation, 38 Ct. Cls. 234 (1903), decree mod. 193 U.S. 127 (1904). In that case the 
plaintiffs sought to establish rights in the property of the Cherokee Nation based upon 
common rules respecting land conveyances. In reaching the conclusion that this claim 
could not be supported, a conclusion later confirmed by the Supreme Court, the Court of 
Claims declared: 
    "The law of real property is to be found in the law of the situs. The law of real property 
in the Cherokee country therefore is to be found in the constitution and laws of the 
Cherokee Nation." (At p. 251.) 
After analyzing the provisions of Cherokee law on the subject, the Court went on to 
declare: 
    With this system of land law before us, it is unreasonable that this agreement was 
intended to be in derogation of the system and contrary to the usages of occupants 
throughout the entire Indian country from the Atlantic to the Pacific. At the time the 
agreement was entered into the citizens of the Cherokee Nation held no other right or 
interest in the land than the right of occupancy as communal owners. The common law 
did not prevail in the Cherokee country, and an estate in fee simple absolute was a thing 
utterly unknown. * * * The agreement must be construed with reference to the 
constitution and laws of the Cherokee Nation." (At p. 253.) 
    Accordingly, the fact that the Indian rights here in question are not such as the 
common law recognizes is irrelevant to the question of their validity. This conclusion 
gains added force from two opinions of the Supreme Court dealing with fishing rights in 
Hawaii. 
    The specific question of aboriginal fishing rights was before the Supreme Court in 
Damon v. Hawaii, 194 U.S. 154 (1904), where Mr. Justice Holmes, in upholding the 
validity of such rights wrote, on behalf of a unanimous Court: 

    "This is an action at law, somewhat like a bill to quiet title, to establish the plaintiff's 
right to a several fishery of a peculiar sort, between the coral reef and the ahupuaa of 
Moanalua on the main land of the Island of Oahu. The organic act of the Territory of 
Hawaii repealed all laws of the Republic of Hawaii which conferred exclusive fishing 
rights, subject, however, to vested rights, and it required actions to be started within two 
years by those who claimed such rights. Act of April 30, 1900, c. 339, § § 95, 96; 31 Stat. 
141, 160. 
___________  
  3 The translations of secs. 57 and 58 are taken from the Alaska Boundary Tribunal, 
Appendix, vol. 11, p. 25. Those of other sections are based upon a translation made by 
the University of Washington Library and reported in an unpublished manuscript of 
William L. Paul, Jr., "Historical and Legal Materials Relative to the Tlingit and Haida 
Claims Act of 1935," at pp. 48-49.  
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At the trial the presiding judge directed a verdict for the defendant. Exceptions were 
taken but were overruled by the Supreme Court of the Territory, and the case comes here 
by writ of error. 

    "The right claimed is a right within certain metes and bounds to set apart one species 
of fish to the owner's sole use, or, alternatively, to put a taboo on all fishing within the 
limits for certain months and to receive from all fishermen one-third of the fish taken 
upon the fishing grounds. A right of this sort is some what different from those familiar 
to the common law, but it seems to be well known to Hawaii, and, if it is established, 
there is no more theoretical difficulty in regarding it as property and a vested right than 
there is regarding any ordinary easement or profit a prende as such. The plaintiff's claim 
is not to be approached as if it were something anomalous or monstrous, difficult to 
conceive and more difficult to admit." (pp. 157, 158). 

    The fact that the right in question had been exercised for 40 years was considered 
important, and the fact that the common law recognizes no private rights of fishery 
distinct from land ownership was held no obstacle to the recognition of the rights 
advanced in Damon v. Hawaii. The common law was held equally irrelevant in the 
interpretation of the extent of these rights. On this point the Court declared: 
    "* * * We assume that a mere grant of the ahupuaa without mention of the fishery 
would not convey the fishery. But it does not follow that any particular words are 
necessary to convey it when the intent is clear. * * * There is no technical rule which 
overrides the expressed intent, like that of the common law, which requires the mention 
of heirs in order to convey a fee." (p. 161) 
    A similar question was before the Supreme Court in Carter v. Hawaii, 200 U.S. 255 
(1906), where Mr. Justice Holmes again delivered an opinion for a unanimous Court 
upholding the rights in question. That opinion declares: 
    "* * * They (the plaintiffs) offered evidence at the trial that, before the action of the 
king in 1839, those under whom the plaintiffs claim title had enjoyed from time 
immemorial rights similar to those set out in the statutes, and also that they had been in 
continuous, exclusive and notorious possession of the konohiki right for sixty years. They 
offered in short to prove that their predecessor in title was within the statutes and 
therefore owned the fishery, it not being disputed that if he did, the plaintiffs own it now. 
The judge rejected the evidence and entered judgment for the defendant, and on 
exceptions this judgment and that in Damon v. Hawaii were sustained at the same time in 
one opinion by the Supreme Court. 14 Hawaiian, 465. 
    "We deem it unnecessary to repeat the ground of our intimation in the former case, that 
the statutes there referred to created vested rights. We simply repeat that in our opinion 
such was their effect. The fact that they neither identified the specific grantees nor 
established the boundaries, is immaterial when their purport as a grant or confirmation is 
decided. It is enough that they afforded the means of identification, and that presumably 
the boundaries can be fixed by references to existing facts; or the application of principles 



which have been laid down in cases of more or less similar kind. 

    "The omission of the plaintiffs' predecessor in title to establish his right to the fishery 
before the Land Commission does not prejudice their case. See Kenoa v. Meek, 6 
Hawaiian, 63. That commission was established to determine the title to lands as against 
the Hawaiian Government. In practice it treated the fisheries as not within its jurisdiction, 
and it would seem to have been right in its view. See Akeni v. Wong Ka Mau, 5 
Hawaiian, 91." (pp. 256, 257) 

    A similar problem was raised in the case of Knight v. United States Land Association, 
142 U.S. 161, (1891), where the Supreme Court upheld private rights in areas below the 
high water mark where it was shown that such rights had been recognized by prior 
sovereignties, in this case Spain and Mexico. 
    Thus no extinguished or impairment of pre-existing Indian possessory rights in waters 
or submerged lands can be deduced from the nature of the common law, any more than 
from the fact of United States sovereignty. If such prior rights have been abolished or 
impaired, this can only have taken place by virtue of some clear and unmistakable 
provision of a treaty or act of Congress. No treaty or act of Congress containing any such 
provisions can be found. 

    There is, to be sure, legislation that limits the exercise of Indian, as well as non-Indian, 
fishing rights in terms of conservation principles, and it is not within the scope of the 
inquiry presented to    

 

 

 
 

1100 DEPARTMENT OF THE INTERIOR FEBRUARY 13, 1942 

me to question the validity of such legislation. This legislation, however, does not prevent 
the recognition of prior existing rights in waters or submerged land, even though such 
rights be private rights which could not, under the Federal statutes, be newly created by 
the Secretary of the Interior. 

    The general scheme of Federal control over Alaskan fishing is embodied in the act of 
June 6, 1924 (43 Stat. 464), as amended (U.S.C. tit. 48, secs. 221-228). Under this 
legislation administrative control of Alaskan fishing, for conservation purposes, is vested 
in the Secretary of the Interior. The scope of his authority is defined in the first two 
sections of the statute, which declare: 

"Section 22I. Fishing areas; closed season; limitation on fishing. 
    "For the purpose of protecting and conserving the fisheries of the United States in all 
waters of Alaska the Secretary of the Interior from time to time may set apart and reserve 



fishing areas in any of the waters of Alaska over which the United States has jurisdiction, 
and within such areas may establish closed seasons during which fishing may be limited 
or prohibited as he may prescribe. Under this authority to limit fishing in any, area so set 
apart and reserved the Secretary may (a) fix the size and character of nets, boats, traps, or 
other gear and appliances to be used therein; (b) limit the catch of fish to be taken from 
any area; (c) make such regulations as to time, means, methods, and extent of fishing as 
he may deem advisable. (June 6, 1924, ch. 272, sec. 1, 43 Stat. 464; June 18; 1926, ch. 
621, 44 Stat. 752; Reorg. Plan No. II, set 4 (e), eff. July 1, 1939, 4 Fed. Reg. 2731, 55 
Stat. 1433.) 

"Section 222. Unlawful fishing in areas; no exclusive rights to be granted; citizens. 

    "From and after the creation of any such fishing area and during the time fishing is 
prohibited therein it shall be unlawful to fish therein or to operate therein any boat, seine, 
trap, or other gear or apparatus for the purpose of taking fish; and from and after the 
creation of any such fishing area in which limited fishing is permitted such fishing shall 
be carried on only during the time, in the manner, to the extent, and in conformity with 
such rules and regulations as the Secretary prescribes under the authority herein given: 
Provided, That every such regulation made by the Secretary of the Interior shall be of 
general application within the particular area to which it applies, and that no exclusive or 
several right of fishery shall be granted therein, nor shall any citizen of the United States 
be denied the right to take, prepare, cure, or preserve fish or shellfish in any area of the 
waters of Alaska where fishing is permitted by the Secretary of the Interior. (June 6, 
1924, ch. 272, sec. 1, 43 Stat. 464; June 18, 1926, ch. 621, 44 Stat. 752; Reorg. Plan No. 
II, sec. 4 (e), eff. July 1, 1939, 4 Fed. Reg. 2731, 53 Stat. 1433.)" 

    Certainly nothing in the foregoing legislation constitutes an extinguishment of any 
property rights or compels the Secretary of the Interior to extinguish any rights of Indians 
or of anyone else. The first sentence quoted advisedly uses the word "may" four times: 
the Secretary of the Interior "may set apart" certain areas, within which he "may establish 
closed seasons," and during those seasons fishing "may be limited or prohibited as he 
may prescribe." There is nothing in this language that compels the Secretary to "set apart 
and reserve for the application of fishing control regulations any particular area, and it 
would be consistent with the act if the Secretary were to omit from such designations all 
areas subject to Indian (or, for that matter, non-Indian) possessory rights. Moreover, even 
if areas subject to Indian possessory rights were designated as being subject to fishing 
control regulations, there is nothing in the statute that requires the Secretary to extinguish 
or to ignore pre-existing Indian possessory rights therein. He might, therefore, under the 
statute, while recognizing such rights, merely limit the beneficial utilization of these 
rights in the interests of conservation. 
    It is true that the proviso of section 222 prohibits any grant of any exclusive right of 
fishery, but this clearly refers to grants under the statute and not to rights existing long 
prior to the statute. 

    A more serious question, however, is raised by the final clause of this proviso, which 
declares that "in any area of the waters of Alaska where fishing is permitted by the 



Secretary of the Interior" no citizen of the United States shall "be denied the right to take 
* * * fish." It may be argued that this is not merely a limitation upon the regulatory 
powers of the Secretary, but a positive grant of equal rights to all citizens which, being 
inconsistent with the existence of any special Indian possessory rights, necessarily effects 
extinguishment of such special Indian rights. 

    Such a conclusion would raise a serious question of constitutionality, for it has often 
been held that extinguishment of Indian possessory rights, without the consent of or 
compensation to the Indians    
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affected, is forbidden by the Fifth Amendment. Choate v. Trapp, 224 U.S. 665 (1912); 
Lane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919); United States v. Creek Nation, 295 
U.S. 103 (1938); Shoshone Tribe v. United States, 299 U.S. 476 (1937). On this issue, the 
Supreme Court, per Mr. Justice Van Devanter, recently declared: 

"Our decisions, while recognizing that the government has power to control and manage 
the property and affairs of its Indian wards in good faith for their welfare, show that this 
power is subject to constitutional limitations and does not enable the government to give 
the lands of one tribe or band to another, or to deal with them as its own." (Chippewa 
Indians v. United States, 301 U.S. 358, 375-376 (1937).) 
    Under well recognized principles of constitutional interpretation we must reject an 
interpretation of the proviso in question that raises serious constitutional doubts. 
Moreover, any construction of the proviso in question as affecting an extinguishment of 
possessory right not mentioned in the statute would run counter to the well-established 
canon of construction that Federal statutes will not be read as constituting an 
extinguishment or limitation of Indian rights unless such as intent is clearly expressed. 
Choate v. Trapp, supra; Leavenworth, Lawrence and Galveston R.R. Co. v. United 
States, 92 U.S. 733; 34 Op. Atty. Gen. 171 (1924). 
    In the opinion last cited, Attorney General (now Chief Justice) Stone, in holding a 
mineral leasing law inapplicable to lands subject to Indian occupancy rights, declared: 

    "The long settled rule of construction is that general laws providing for the disposition 
of public lands or the public domain do not apply to lands which have been set aside or 
reserved for particular public uses, unless the contrary clearly appears from the context or 
the circumstances attending the legislation. * * * Concerning Indian reservations, Indian 
lands, and Indian affairs generally, Congress habitually acts only by legislation expressly 
and specifically applicable thereto." (at p. 172.) 
    And in the Walapai case, above cited, the Supreme Court, considering the aboriginal 



occupancy rights of the Walapai Indians and the general Federal policy of protecting such 
rights, said: 
    "Certainly it would take plain and unambiguous action to deprive the Walapais of the 
benefits of that policy." 
Neither the Alaska fishing law above cited nor any other statute constitutes or authorizes 
any such "plain and unambiguous action." 
    I note, then; that even if areas subject to Indian possessory rights were to be designated 
for the application of conservation regulations issued by the Secretary of the Interior, this 
would not impair any Indian possessory rights that were in existence prior to 1924, and 
that such rights might be appropriately safeguarded by regulation. If, however, I am 
mistaken in this observation, and if the mere extension of such regulations to areas 
subject to Indian possessory rights would interfere with those rights, it does not follow 
that the rights in question have been abrogated. Rather it would be necessary to conclude 
that if application of conservation controls to an area would automatically wipe out 
vested rights therein, then, since the Secretary of the Interior has no right to use otherwise 
discretionary powers in such a way as to effect a confiscation of Indian possessions 
 (Lane v. Pueblo of Santa Rosa; supra), he would have no right to extend the application 
of those controls to any areas subject to Indian possessory rights. If the Secretary of the 
Interior has no authority over such areas, they certainly cannot be called areas where 
"fishing is permitted by the Secretary of the Interior," and it cannot then be argued with 
any show of reason that the proviso in question has any application at all to, or any effect 
upon, Indian possessions. 

    Therefore, whatever construction be put upon the final proviso of section 222, the 
conclusion is inevitable that the proviso does not extinguish Indian possessory rights in 
waters or submerged land that were valid before 1924. 

    Apart from this legislation, the validity of such aboriginal possessory rights is not put 
into question by any other federal statute affecting Alaska. A number of federal statutes 
provide that Indian possessions in Alaska shall be respected (act of May 17, 1884, sec. 8, 
23 Stat. 24; act of June 6, 1900, sec. 27, 31 Stat. 321, 330) or shall not be adversely 
affected by various provisions for the disposition of the public domain. (Act of March 3, 
1891, 26 Stat. 1095, 1100; act of May 14, 1898,  sec. 10, 30 Stat. 409, 413.) 

    These and other related statutes have been liberally construed by the Department and 
by the courts for the protection of native rights of occupancy.4 Conceivably, the term 
"land" in these statutes might be narrowly constructed as referring only to land above 
water, but although this narrow construction has been several times presented, it 

___________    4 26 L.D. 512 (1898); 26 L.D. 427 (1899); 28 L.D. 535 (1899).    
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has been in each instance flatly rejected. The statutes in question have been consistently 
interpreted as protecting Indian occupancy not only of lands above water but also of land 
under natural waterways or ditches,5 of tide-lands, and of waters adjacent to occupied 
shores.6 The case of Heckman v. Sutter, 119 Fed. 83 (C.C.A. 9, 1902), aff'g Sutter v. 
Heckman, 1 Alaska 188, presented the question of whether parties claiming lands and 
waters by virtue of transfer from an aboriginal occupant were entitled to enjoin other 
private parties from fishing in waters adjacent to the shore. The Federal District Court for 
Alaska issued such an injunction. The court, with reference to the common right of 
fishery, said: 

    "It may be conceded, for the purpose of this case, that in all navigable waters and arms 
of the sea in Alaska, and in all rivers where not forbidden by law, the right of navigating 
said waters and fishing therein is a common one to all the citizens of Alaska, and that no 
one, other perhaps than the natives, can acquire any exclusive right, either in navigating 
said waters or fishing therein.* * *" 
    Notwithstanding this concession, the court pointed out that the principle by which a 
littoral owner may construct wharves in waters adjacent to his land, although by such 
construction her deprives all others of the right to fish therein, is properly applicable to a 
situation where the littoral owner clears or improves shallow waters. The court 
concluded: 
    "* * * It is believed that the principle which gives the littoral owner the right of way 
and the right to construct a wharf in front of his upland across the tide flats to the deep 
water may be also as clearly and reasonably applied to a right of way that shall permit the 
littoral owner to exercise certain possessory rights as a right of way to the deep water of 
the sea over the tide flats, and that he may acquire certain possessory rights in such right 
of way by cleaning away the debris and material deposited thereon, and making it a clear 
and proper roadway from the deep water to the upland, over which he may pass and 
repass with his nets in the act of fishing, unobstructed and uninterrupted by the acts or 
appliances of those who have a common right to fish in the waters of the sea and the 
rivers of Alaska." 
    The effect of the injunction issued in this case was to recognize possessory rights, not 
only in tide lands but in waters adjacent thereto. The Circuit Court of Appeals for the 9th 
Circuit, in reviewing and affirming the decision below, paid special attention to the 
question of Indian rights in such waters, declaring: 
    "The prohibition contained in the act of 1884 against the disturbance of the use of 
possession of any Indian or other person of any land in Alaska claimed by them is 
sufficiently general and comprehensive to include tide lands as well as lands above high-
water mark. Nor is it surprising that congress, in first dealing with the then sparsely 
settled country, was disposed to protect its few inhabitants in the possession of lands, of 
whatever character, by means of which they eked out their hard and precarious existence. 
The fact that at that time the Indians and other occupants of the country largely made 
their living by fishing was no doubt well known to the legislative branch of the 
government, as well as the fact that that business, if conducted on any substantial scale, 



necessitated the use of parts of the tide flats in the putting out and hauling in of the 
necessary seines. Congress saw proper by its act of 1884 the possession and use by these 
Indians and other persons of any and all land in Alaska against intrusion by third persons, 
and so far has never deemed it wise to otherwise provide. That legislation was sufficient 
authority, in our opinion, for the decree of the court below securing the complainants in 
the use and possession of land which the evidence shows and the court found was held 
and maintained at the time of their disturbance therein by the defendants, and for years 
theretofore had been so held and maintained." (Pp. 88-89.) 
    Light upon Federal policy, as laid down by Congress and interpreted by this 
department and by the Supreme Court is found in the case of Alaska Pacific Fisheries v. 
United States, 248 U.S. 78 (1918). In issuing an injunction against the maintenance of a 
fish trap off the shore of the Annette Islands Reservation, the Court declared: 
    "The fish-trap was erected in 1916 without the consent of the Indians or the Secretary 
of the Interior. It is a formidable structure consisting of heavy piling and wire webbing, is 
located in water of considerable depth, approximately 600 feet from the high tide line of 
the island on which the Indians settled, is 
____________  
    5 24 L.D. 312 (1897). 
    6 49 &.D. 592 (1925).    
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intended to catch about 600,000 salmon in a single season, and its operation will tend 
materially to reduce the natural supply of fish accessible to the Indians. 

    "The principal question for decision is whether the reservation created by the Act of 
1891 embraces only the upland of the islands or includes as well as the adjacent waters 
and submerged land. The question is one of construction-of determining what Congress 
intended by the words 'the body of lands known as Annette Islands.' 

                        *                                *                                *                                *                
                * 

    "* * * The Indians could not sustain themselves from the use of the upland alone. The 
use of the adjacent fishing grounds was equally essential. Without this the colony could 
not prosper in that location. The Indians naturally looked on the fishing grounds as part of 
the islands and proceeded on that theory in soliciting the reservation. They had done 
much for themselves and were striving to do more. Evidently Congress intended to 
conform its action to their situation and needs." 



    Further recognition of the importance which the Indians of the Northwest Pacific coast 
attached to fishing rights is found in the Supreme Court's opinion in United States v. 
Winans, 198 U.S. 371 (1905), which, in declaring illegal a non-Indian fishing wheel that 
interfered with the exercise of Indian fishing rights in the Columbia River, guaranteed by 
treaty, declared: 
    "The right to resort to the fishing places in controversy was a part of larger rights 
possessed by the Indians, upon the exercise of which there was not a shadow of 
impediment, and which were not much less necessary to the existence of the Indians than 
the atmosphere they breathed. New conditions came into existence, to which those rights 
had to be accommodated. Only a limitation of them, however, was necessary and 
intended, not a taking away. In other words, the treaty was not a grant of rights to the 
Indians, but a grant of rights from them-a reservation of those not granted." (At p. 381.) 
    Although the question of the power of the Secretary to reserve waters for the use of 
Alaskan natives is not now in question, and although it would appear that the power to 
make reservations may be subject to limitations not applicable to the recognition of pre-
existing rights, the comments made in the opinion of Acting Solicitor Kirgis, approved 
April 19, 1937, on the construction of section 2 of the act of May 1, 1936 (49 Stat. 1250); 
authorizing the establishment of reservations of "land" for Alaskan natives, substantiate 
the policy that runs through the foregoing decisions. After referring to the decision in the 
Alaska Pacific Fisheries case, supra, the Acting Solicitor declared: 
    "If this method and ruling is applied to the instant question it would follow that section 
2 of the 1936 Alaska Act may likewise be construed as intending to allow the reservation 
of fishing rights essential to the reservation created under that act. It is the same power of 
Congress that is being exercised. The purposes of this act are identical with those which 
surrounded the act reserving the Annette Islands Reservation and are hereby plainly 
expressed in the statute. The act recites the title of the Indian Reorganization Act (48 Stat. 
984), June 18, 1934, which states as its purposes 'to conserve and develop Indian lands 
and resources; to extend to Indians the right to form business and other organization; to 
establish a credit system for Indians * * *.' It is well known, as is recited in the opinions 
of the Supreme Court and the Circuit Court of Appeals concerning the Metlakahtla 
Indians, that the natives of Alaska are not naturally agricultural and depend chiefly on 
fishing and hunting for their livelihood. The fish of the Alaska coast region is one of their 
major resources and therefore appropriate to be conserved under the Reorganization Act 
in connection with their reservations. Moreover, a large number of the organizations 
developed under the Reorganization Act, particularly in southeast Alaska, will be 
fisheries and fish canneries. It will be these fish enterprises, similar to the successful 
enterprise developed by the Indians of the Annette Islands, which will be major users of 
the credit system established under the Reorganization Act. The Alaska Reorganization 
Act provides chat the Indians may be organized, not as bands or tribes, but as groups 
having 'a common bond of occupation.' One of the most usual bonds of occupation is that 
of fishing and it is certain that many of the communities organized under the 
Reorganization Act will be fishing communities. The economic purpose of this 
legislation extending the Reorganization Act to Alaska was made clear in the report by 
the Interior Department to Congress on this act when it was introduced. The report stated 
that since the original Indian Reorganization Act did not extend the right of incorporation 
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and enjoyment of credit privileges to Alaska, the Alaska Act was designed to remedy this 
omission. From these facts it is evident that the purpose of the Alaska Act would be 
seriously frustrated if the reservations designated under it could not embrace the major 
resource of many of the Indian organizations. 

    "The express language of section 2 of the Alaska Act is not materially more confining 
in its application than that which was used in the act reserving the Annette Islands 
Reservation. Instead of the words 'body of lands' the words are used, 'any area of land' 
and 'additional public lands adjacent thereto * * * or any other public lands which are 
actually occupied by Indians or Eskimos.' The term 'public lands' is synonymous with. 
the term 'public domain,' and the tidewaters of the territories of the United States and the 
lands under them have been classified as part of the public domain since they belong 
exclusively to the United States Government and are subject to its disposition. Shively v. 
Bowlby, 152 U.S: 1; Alaska Pacific Fisheries v. United States, 248, U.S. at 87; 240 Fed. 
at 281, 282.* * *" 

    The national policy which runs through the statutes, judicial decisions, and 
administrative ruling is a policy of respecting and protecting rights of the Alaskan 
natives, who, until very recently, have constituted the larger, as well as the more 
permanent, part of the territorial population. Those rights have, in consideration of 
historic tradition and economic necessity, been construed to include the occupancy of 
water and land under water as well as of land above water. 
    This national policy finds embodiment in the act of June 19, 1935 (49 Stat. 388), 
authorizing suit against the United States by the Tlingit and Haida Indians of Alaska. 
These are the Indians inhabiting the southeast coast of Alaska and most directly 
interested in the question considered in this opinion. It is reported that their chief interest 
in the jurisdictional act in question arises from interferences with fishing rights.7 The 
language of the jurisdictional act. is very broad. Its substantive provisions are contained 
in section 2, which declares: 

    "All claims of whatever nature, legal or equitable, which the said Tlingit and Haida 
Indians of Alaska may have, or claim to have, against the United States, for lands or other 
tribal or community property rights, taken from them by the United States without 
compensation therefore, or for the failure or refusal of the United States to compensate 
them for said lands or other tribal or community property rights, claimed to be owned by 
said Indians, and which the United States appropriated to its own uses and purposes 
without the consent of said Indians, or for the failure or refusal of the United States to 
protect their interests in lands or other tribal or community property in Alaska, and for 
loss of use of the same, at the time of the purchase of the said Russian America, now 
Alaska, from Russia, or at any time since that date and prior to the passage and approval 



of this Act, shall be submitted to the said Court of Claims by said Tlingit and Haida 
Indians of Alaska for the settlement and determination of the equitable and just value 
thereof, and the amount equitably and justly due to said Indians from the United States 
therefore; and the loss to said Indians of their right, title; or interest, arising from 
occupancy and use, in lands or other tribal or community property, without just 
compensation therefore; shall beheld sufficient ground for relief hereunder, and 
jurisdiction is hereby conferred upon said Court to hear such claims and to render 
judgment and decree thereon for such sum as said court shall find to be equitable and just 
for the reasonable value of their said property, if any was so taken by the United States 
without the consent of the said Indians and without compensation therefore; that from the 
decision of the Court of Claims in any suit or suits prosecuted under the authority of this 
Act an appeal may be taken by either party, as in other cases, to the Supreme Court of the 
United States." (Italics supplied.) 
It will be seen that under the foregoing underlined language the Federal Government 
under takes to make good the losses suffered by Alaska Indians from private invasions of 
their rights. The question of the extent of these rights is thus no longer simply a question 
between the Indians and those private individuals or firms who are displacing the Indians 
from their possessions. The Department of the Interior, therefore, if Indian rights have 
hither been invaded, is under a double duty-a duty to the taxpayers of the United States as 
well as to the Indians-to exercise whatever powers it has to prevent the continuance of 
such invasions and to prevent the piling up of losses which are to be made good out of the 
Federal Treasury. 
    The national policy expressed in the foregoing 

____________     7 See unpublished manuscript of William L. Paul, Jr., "Historical and 
Legal Materials Relative to the Tlingit and Haida Claims Act of 1935."    
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statutes is not negated by the fact that in its administration of the 1924 Alaska fishing law 
the Department of Commerce for many years, and the Department of the Interior since 
July 1, 1939, have given no special recognition to Indian rights, although Indians have 
frequently protested against their displacement from waters that have been an ancestral 
source of food and livelihood. It may be that the Indians, in the assertion of their claims, 
have not had adequate legal representation, and it may be that. the departments concerned 
have not made effective provision for the formal presentation and consideration of such 
claims, but as a matter of law even if such claims had heretofore been fully considered 
and formally rejected such action would not be legally effective to destroy any Indian 
possessory rights. The Supreme Court in the Walapai case, rejecting the argument of the 
railroad that the Government had administratively recognized the right of the railroad and 



the absence of Indian right, declared: 

    "Such statements by the Secretary of the Interior as that 'title to the odd-numbered 
sections' was in the respondent do not estop the United States from maintaining this suit. 
For they could not deprive the Indians of their rights any more than could the 
unauthorized leases in Cramer v. United States, supra." 
    Furthermore, it must be remembered that the Indians of Alaska, like those of the 
continental United States, are largely dependent upon the Federal Government for the 
vindication and protection of their property rights.8 Only within the past two or three 
years have the Indian groups of Alaska achieved, under Federal supervision, a form of 
community organization which permits them to act on their own behalf, as legal entities, 
in the protection of their legal rights.9 The fact, therefore, that Indian fishing rights have 
not received adequate protection in the past is not a ground upon which the Federal 
Government could rely in denying the present existence of these rights. As I had occasion 
to point out in my opinion on "Powers of Indian Tribes," approved October 25, 1934 (55 
I.D. 14): 
    "It is a fact that State governments and administrative officials have frequently 
trespassed upon the realm of tribal autonomy, presuming to govern the Indian tribes 
through State law or departmental regulation or arbitrary administrative fiat, but these 
trespasses have not impaired the vested legal powers of local self-government which have 
been recognized again and again when these trespasses have been challenged by an 
Indian tribe. 'Power and authority rightfully conferred do not necessarily cease to exist in 
consequence of long nonuser.' (United States ex rel. Standing Bear v. Crook, 5 Dill. 453, 
460.) The Wheeler-Howard Act, by affording statutory recognition of these powers of 
local self-government and administrative assistance in developing adequate mechanisms 
for such government, may reasonably be expected to end the conditions that have in the 
past led the Interior Department and various State agencies to deal with matters that are 
properly within the legal competence of the Indian tribes themselves. 
    Finally, it must noted that the allowance of non-Indian fishing in areas subject to 
Indian possessory rights is a continuing wrong, rather than a wrong which, once 
committed, creates supervening and inalienable rights in third parties. It is well settled 
that by allowing and licensing the use of particular areas for fish traps the Federal 
Government does not recognize any permanent or proprietary interest therein.10 Thus 
while pre-existing Indian proprietary interests have been violated they have not thereby 
been permanently extinguished. The Indian who has been forbidden from fishing in his 
back yard has not thereby lost his aboriginal title thereto. 
___________     8 Alaska Pacific Fisheries v. United States, 248 U.S. 76 (1918), aff'g. 
240 Fed. 274; Territory of Alaska v. Annette Island Packing Co., 289 Fed. 671 (C.C.A. 
8th, 1923), cert. denied 263 U.S. 708; 49 L.D. 592 (1923; 28 L.D. 535 (1899). "The 
extension of the Wheeler-Howard Act to Alaska has removed almost the last significant 
difference between the position of the American Indian and that of the Alaskan native." 
Cohen, Handbook of Federal Indian Law (1940) 406. 

   9 See Cohen, Handbook of Federal Indian Law, 413-415. 

   10 The fact that one has occupied the site the season before or for a number of seasons 



gives no prescriptive right to the site. Thlinket Packing Co. v. Harris & Co., 5 Alaska 471 
(1916); Columbia Salmon Co. v. Berg, 5 Alaska 538 (1916); Alitak Packing Co. v. 
Alaska Packers Ass'n, 6 Alaska 277 (1920); Alaska General Fisheries v. Smith, 7 Alaska 
635 (1927). 

    It is true that the Secretary of War, under section 10 of the Rivers and Harbors Act of 
March 3, 1899 (30 Stat. 1121, 1151), issues permits which certify that the erection of a 
fish trap at the point named will not interfere with navigation. These permits give no 
property right, and the War Department makes no determination between several 
applicants as to their right to occupy the trap site. The Territory of Alaska issues licenses 
to take fish from Alaskan waters, but these licenses confer no property right and no 
determination is made between applicants as to the right to occupy a trap site. Thlinket 
Packing Co. v. Harris & Co., supra; Columbia Salmon Co. v. Berg, supra; Alitak 
Packing Co. v. Alaska Packers Ass'n, supra; Alaska General Fisheries v. Smith, supra; 
Cummins v. Chicago, 188 U.S. 410 (1903).    
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    I conclude that aboriginal occupancy establishes possessory rights in Alaskan waters 
and submerged lands, and that such rights have not been extinguished by any treaty, 
statute, or administrative action. 

    The foregoing considerations are determinative of the question presented for my 
opinion. The first part of this question, i.e., whether Indians of Alaska have any fishing 
rights which are violated by control of particular trap sites by non-Indians under 
departmental regulations, must be answered in the affirmative, subject to the taking of 
proof on the facts respecting the location and extent of such rights. The second hart of the 
question presented, i.e., whether such rights require or justify the closing down of certain 
trap sites or the allocation of trap sites to Indian groups or other remedial action by the 
Secretary of the Interior, must likewise be answered in the affirmative, and the question 
of what particular method of redress should be selected must be considered primarily a 
matter of policy. 

    Available evidence indicates that the possessory rights traditionally asserted by 
Alaskan natives are exclusive rights, under which the right to exclude others from a given 
area is an integral part of the right itself. In this situation the Interior Department would 
have no authority to open up to public fishing any areas subject to such possessory rights, 
any more than it could open to the public a private cannery, whether on land or afloat. 

    There may, however, be certain native groups that assert and show only non-exclusive 



rights. These would still be property rights, as easements are property rights, and entitled 
to protection and respect. The opening up of such areas to non-Indian holders under 
circumstances resulting in the actual exclusion of the interested Indians would be, this 
Department has heretofore held, a violation of these native property rights, beyond the 
legal powers of the Department. 26 L.D. 512 (1898). Regulations heretofore issued, 
which allow the first comer to set up a trap in designated areas and thereafter provide that 
no other person may trap fish within a specified distance (e.g., 50 C.F.R. 205.10), do 
result in the actual exclusion of interested Indians, if applied to areas of water or 
submerged land in which such Indians have private rights.11 Therefore the allowance of 
fish trap sites to non-Indians within such areas would be legally unauthorized. 

    Under these circumstances the Department might either forbid the establishment of 
fish traps except by persons having possessory rights in such areas, or forbid the 
establishment of any fish traps at all therein, or, as a final alternative, exclude such areas 
entirely from the domain of departmental control. In no event would there be occasion for 
a positive allocation by the Department of fish trap sites to Indians, but the effect of 
recognizing pre-existing Indian possessory rights in waters or submerged land would be 
to render "allocation" unnecessary for the protection of those rights. All that would be 
necessary would be the exclusion of private parties attempting to interfere with the 
enjoyment by the Indians of the rights to which they may lay just claim. 

    The foregoing considerations determine the validity and character of Indian possessory 
rights in Alaskan waters and submerged lands. The question of the localities in which 
such rights exist is one fact which this opinion does not purport to foreclose. 

                                                                                                                                            N
ATHAN R. MARGOLD, 

Solicitor. 
 Approved: February 13, 1942.  HAROLD L. ICKES, Secretary of the Interior. 

 


